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Trade dress protection is no longer a brand new topic in China. Since 2004, 
there has been a great development about trade dress protection both on the rules 
and the cases, which indicated the increasing need of trade dress protection in 
China. In 2010, The Supreme People’s Court gave its opinion in an announcement 
of a civil case showing that the product design should be protected as trade dress 
by the Anti-Unfair Competition Law. Until now, the three main types of trade 
dress which involve the product package, the service and the product design, have 
all been protected under the Anti-Unfair Competition Law of China. But new 
questions are raised along with the developments. New standards need to be 
cleared and protection systems need to be improved. Under this background, the 
thesis studies on the protection of trade dress from the perspective of Anti-Unfair 
Competition Law. The core task in the research is to explore the requirements of 
trade dress protection and the standards to decide them. 
The topic is discussed along with two directions. First, development of the 
notion is introduced. After a deep understanding of the main types and characters 
of trade dress, the author explains the rational basis of trade dress protection. 
Second, the thesis gives a comparative research on the different protection 
systems among the other countries. Especially the concrete rules about 
Distinctiveness and Nonfunctional from the American trade dress protection 
system are deeply explored, which could offer useful reference for our own 
systems. 
The thesis has its innovation in two aspects. On the one hand, when discuss 
the trade dress law in America, the author has a keen study on both the newest 
research and the most impressing cases in American Supreme Court, which helps 
the discussion to be overall and keep up with the time; On the other hand, the 













study of the typical cases and relevant rules. Based on this picture, the most 
worthy questions are asked and the proper answers are discussed. 
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2010 年底， 高人民法院就晨光笔型一案作出（2010）民提字第 16 号
民事裁定书，④其中对申请再审中争议的法律问题进行分析时，首次将产品












                                                 
① 叶若思.商业外观权研究（博士学位论文）[D].长春：吉林大学，2009. 
② 罗传伟.商业外观保护的法律制度研究[M]. 知识产权出版社，2011. 
③ 如 2004 年美国文具企业 Sanford 公司指控中国出口至美国的贝发标记笔侵犯其“商业外观”，同一年美国
通用汽车向我国知识产权主管部门指控奇瑞汽车集团侵犯其商业外观，2006年江淮动力股份有限公司收到
美国本田公司诉其生产销售的通用汽油机侵害其 GX 商业外观. 





































































                                                 
① SANDBERG, SCOTT C. What does it Mean? [J]. Franchise Law Journal, 2009, (29):10. 
② 孔祥俊.商标与不正当竞争法原理与判例[M].北京：法律出版社，2009. 769-770. 





































                                                 













































1992 年美国有名的“两比索案（the two pesos case）”中，③寻求商业外
观保护的墨西哥餐厅被描述为：“（一个）极具欢乐气息的就餐氛围，餐
馆分室内和露台两区，均饰以工艺品、亮丽的颜色、油画和壁饰。露台又
                                                 
① 参见国标《包装通用术语》. 
② AmBrit, Inc. v. Kraft, Inc., 812 F.2d 1531,1536 (1986). 








































                                                 
① 孔祥俊.商标与不正当竞争法原理与判例[M].北京：法律出版社，2009. 768. 
② Id. 
③ McCarthy, McCarthy on Trademark, Thomoson/West, p.8-2-8.5. 
④ PROWDA, JUDITH BETH. The Trouble with Trade Dress Protection of Product Design [J]. Albany Law 













Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
